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BOOK REVIEWS
methods of the experienced practitioner and promotes self-criticism which
points to the road of professional advancement.
Perhaps there might be a double-barrelled criticism of Mr. Tracy's
effort: (a) the field chosen is too broad in scope, (b) much of the material
has been covered elsewhere.
This criticism would be invalid for it would overlook the essential nature
of the book, that of a handbook for the attorney who requires mundane, practical advice in an easily accessible volume. The above criticism further disregards the basic design of a handbook which necessarily requires a broad
scope, embracing many topics deserving of fuller discussion in other volumes.
The value of a handbook is in its comprehensive coverage of a broad field and
brevity of treatment as to individual problems.
This handbook is not only practical and thought-provoking, but is also surprisingly readable. Many parts will certainly bear rereading.
BERNARD HUTNER

MIAMI, FLORIDA

RELIGIOUS RIGHTS IN AMERICA. By William George
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NOWHERE can the lawyer, educator, political scientist, or religious leader
find so comprehensive and up-to-date an analysis of religious liberty as has
been packed into this study of the history and judicial interpretation of one of
the freedoms which distinguishes "the American Way of Life" from all others.
Freedom of religion is a completely American creation. Those who first
colonized this country fled from persecutions, but brought their own form of
restrictions upon the liberty of those who did not agree with them. Only after
the Constitution itself was ratified, and as a result of pressure from the founding states, was the First Amendment adopted guaranteeing that, "Congress
shall make no law respecting an establishment of religion, or prohibiting the
free exercise thereof; . . .' This Magna Carta of religious liberty does not,
however, apply to state action. It was left for each state as such by Constitution and laws to guarantee freedom of religion. Not until adoption of the
Fourteenth Amendment, in 1878, prohibiting states from abridging the privileges or immunities of citizens and granting equal protection of the law, did
the Federal Government become charged with the responsibility of guaranteeing the right to worship God according to one's conscience. As other
human rights, religious freedom is, in the course of history, sometimes partially lost. Its vindication has been in the courtroom, where its infringement
has been prevented. The legal problems become involved when, under the constitutional guarantee of religious freedom, one claims an exemption from doing
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what society thinks necessary for some great common end, or from a penalty
for conduct which appears dangerous to the general good.
Mr. Torpey's book is designed to analyze these legal problems as they have
appeared in the practical application of the American theory of religious freedom. The problems are divided into a number of significant groups: (1) Limitations upon religious freedom in respect to applications for naturalization in
which the applicant is required to answer whether lie would be willing to take
up arms in defense of this country. On the theory that naturalization is a
privilege which may be withheld by Congress, and that, to survive, our Nation
may be faced with war and thus demand unqualified allegiance not inconsistent with the will of God, the Supreme Court has held one must be willing
to answer the question in the affirmative. (2) The Police Power may limit
religious freedom where the public wel fare is injured. Street parading, wearing of hooded masks, calling persons offensive nanes, so-called Sunday Blue
Laws, have been held properly enforced under the police power, though allegedly interfering with religious freedom. (3) There has been a long history
of conflicting decisions upon the requirement of municipal ordinances that
prior consent of local administrative officers be secured to distribution of religious literature whether sold or given free. The courts have finally held,
after several reversals of previous rulings, that such a limitation upon distribution of religious literature is contrary to the free exercise of religion.
(4) The author includes in his book a discussion of the relationship of secular
authority to sectarian rule, and concludes that religious groups may administer their religious rules free from interference by the civil courts where purely
religions controversies are involved. A disgruntled minority will not be permitted to hamper the will of the majority providing the ecclesiastical decision
has been reached by methods consonant with the regulations of the religious
society. Civil courts will restrain the use of church property employed contrary to the rules of the religious group. (5) Similarly, the courts will guarantee the right to conduct religious services free from disturbance.
Another manifestation of the relationship of religion to the state is
found in the exemption of church property from taxation. In the colonial
period the church was an agency of the state, and for the state to tax its own
instrumentalities was unsound financial practice. The modern justification for
the exemption is the moral and social benefit the whole community receives
from churches, which relieves a burden that would otherwise be imposed upon
the public to be met by general taxation, Most states grant this exemption
when the property is primarily used for religious purposes, but the property
must be owned by the Church.
The problem of educational practices by Church groups, and their relationship to public funds, has created an ever-growing field of litigation. Public
aid for sectarian schools is prohibited. but expenditures for transportation of
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children to private sectarian schools has been approved. Bible reading has
generally been approved where no attempt to inculcate sectarian principles is
involved. After many conflicting court decisions, the Supreme Court of the
United States has finally held void the requirement of saluting the flag. The
question of "release time" to permit students to attend religious classes, the
allowing of religious teachers to come into public school buildings during
regular school hours, and the relationship of religious education in the public
school system, is an involved problem which has not yet been finally determined by judicial interpretations. The majority view is opposed to permitting
such practices as excusing students from public schools to secure religious
training, an attempt to lower the barriers of separation between secular and
religious education.
The reviewer recommends this book for its clarity and complete discussion, its excellent bibliography, and its annotation of some 2000 decided
cases and 250 articles and texts. It is a milestone towards clearer understanding
of the importance of separation of Church and State.
BURNETT ROTH

MEMBER OF THE FLORIDA BAR

